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SUMMARY
Liberty is very concerned that the Policing and Crime Bill does not do enough to ensure that
individuals suffering from mental health crisis, but subject to coercive police powers, will be
protected. Worse, in some cases the proposals represent truly retrograde steps in the
safeguarding of individuals with mental disabilities and mental illness. Liberty urges peers to
amend the Bill to ensure that vulnerable individuals receive the care they need, rather than
lengthy detention by police.
Liberty supports the following changes to the Policing and Crime Bill:
-

Amendment 190: A total ban on the use of police cells as ‘places of safety’

-

Amendment 191: A prohibition on the use of a person’s home as a place of
safety

-

Amendment 192: Any detention time-limit must start at the point of detention

This briefing also sets out a number of additional areas where further amendment is
required:
-

A stronger duty on police to consult with mental health professionals

-

A 12 hour limit on detention in any ‘place of safety’, with up to 12 hours’
renewal

-

Giving detainees the right to an Independent Mental Health Advocate

-

A ban on the disclosure of sections 135 and 136 detentions by criminal record
checks

Introduction
1. The Policing and Crime Bill presents a real opportunity to improve protections for
those with mental illness and mental disabilities caught up in the criminal justice
system, and to improve mental health provision across the country.
2. Liberty welcomes some of the Government’s proposals in the Bill, such as the ban on
the detention of children in police cells as a ‘place of safety’ under sections 135 and
136 of the Mental Health Act 1983 (MHA).
3. However, Liberty is very concerned that other proposals do not go far enough to
ensure that individuals subject to these powers will be protected. Worse, in some
cases the proposals represent truly retrograde steps in the safeguarding of
individuals with mental disabilities and mental illness. Liberty urges peers to amend
the Bill to ensure that vulnerable individuals receive the care they need, rather than
lengthy detention by police.
Sections 135 and 136, and the urgent need for change
4. Section 135 allows police to apply for warrants to arrest an individual in any location,
including private premises, and remove them to a ‘place of safety’. This power can be
used in respect of any person with a mental disorder – as defined in the MHA –
whom the magistrate has reasonable cause to suspect (a) has been, or is being, illtreated, neglected, or kept otherwise than in proper control, or (b) is living alone and
is unable to care for themselves. Medical professionals must accompany police
officers during the execution of any warrants under section 135.
5. Section 136 allows police to arrest without a warrant anyone found in any public
place who appears to be suffering from a mental disorder and “in immediate need of
care or control”. Officers may do so where it appears necessary “in the interests of
that person or the protection of other persons” to remove the individual to a ‘place of
safety’.
6. Section 135(6) of the MHA provides a list of places which can serve as ‘places of
safety’. These are as follows: residential accommodation provided by a local social
services authority, a psychiatric hospital, a police station, an independent hospital or
care home for “mentally disordered persons”, or “any other suitable place the
occupier of which is willing temporarily to receive the patient”.

7. The problems with sections 135 and 136 are serious, and they have been known for
several years. The Government-commissioned Bradley Report – a review of people
with mental health problems or learning disabilities in the criminal justice system –
identified over 5 years ago that detention in police custody “has the effect of
criminalising people for what is essentially a health need”. As the Report found, it
“may exacerbate their mental state, and in the most tragic cases can lead to deaths
in custody.”1
8. As a joint report of Her Majesty’s Inspectorate of Constabulary, Her Majesty’s
Inspectorate of Prisons, the Care Quality Commission, and Healthcare Inspectorate
Wales found in 2013:
“Those detained under section 136 have not committed any crime; they are
suspected of suffering from a mental disorder. They may be detained for up to
72 hours, without any requirement for review during this period. In contrast, a
person arrested for a criminal offence may generally only be detained for up
to 24 hours, 8 with their detention regularly reviewed to ensure that it is still
appropriate.”2
9. And as stated in academic commentary cited by the Government’s 2014 review into
the uses of sections 135 and 136:
“S136 is the only part of the Mental Health Act 1983 where one person, acting
without medical evidence or training, has the authority to deprive another
person of their liberty.”3
10. No similar powers exist for individuals without mental disabilities or mental illness. It
is likely that the existence and use of such powers continues to generate false and
1
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stereotyped assumptions as to links between mental health and criminal offending,
and is likely to breach the UK’s domestic and international commitments to stamp out
discrimination against those with mental disabilities. This is in addition to risking
serious harm to those subject to the use of the powers, who are often placed in
wholly inappropriate police custody instead of a hospital bed.
11. The risk of discrimination in the use of section 136 has been known for many years,
with longstanding and unacceptable over-representation of black and minority ethic
individuals among those detained. In fact, black and minority ethnic groups are overrepresented in all areas of mental health provision, but particularly in the use of
compulsory powers and police intervention.4 Combating racial stigma in the provision
of mental health is urgently needed. Reforming the detention of individuals in mental
health crisis under sections 135 and 136 is a crucial step in that direction.
12. Liberty believes that individuals with urgent mental health needs must be dealt with
by those trained to give them with real and urgent treatment. Police are not mental
health professionals – nor should they be. Whilst there may be a role for police to
intervene to deal with threats of serious harm, individuals with mental illness must be
safeguarded through medical care, not by police detention.
The case of MS
13. The case of MS demonstrates what can be the disastrous and completely avoidable
consequences of section 136 detention.5 The case concerned a person suffering
from a serious psychotic episode. He was alleged to have assaulted a family
member, potentially warranting the bringing of criminal charges against him, but was
found to be clearly suffering from a mental illness.
14. He was deemed unfit to be interviewed or charged with any offence, owing to his
mental state, and was detained under section 136 in a police cell. Whilst police
waited to see if his condition might improve so as to interview or charge him, medical
professionals and social workers argued over what should be done. He was detained
in police custody well in excess of the statutory maximum of 72 hours.
15. Available medical professionals had diagnosed him early in the process, declaring
him to require hospital treatment. In their view, he should have been detained for an
absolute maximum of 24 hours before being taken to hospital for treatment of his
illness. On the second day of his detention the CPS considered there to be
4
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See the Literature Review of the Government’s 2014 report, pp. 30-3.
MS v. the United Kingdom (App. No. 24527/08).

insufficient evidence with which to charge him, and yet he continued to be kept in a
police cell.
16. As his mental state worsened, his detention under section 136 became increasingly
unacceptable – to the point of causing severe suffering, even degradation. From the
first day onwards, he had repeatedly banged his head against the wall and drank
from his toilet. By the third day, he began smearing himself in his own excrement.
17. He took his the case to the European Court of Human Rights, which found a breach
of Article 3, the right against torture and inhuman or degrading treatment. The Court
found that his detention in a police cell under section 136, especially taking into
account his acute vulnerability as a person suffering from mental illness, constituted
“an affront to human dignity”.
Amendment 190: The need for an outright ban on police cells as ‘places of safety’
18. The example of MS demonstrates the serious risks in detaining those with mental
illness in police cells. Individuals with mental illness have even been found dead in
police custody, sometimes in connection with the use of excessive restraint by
officers – all in potential violation of the right to life under Article 2 of the Human
Rights Act.6
19. As the Independent Police Complaints Commission (IPCC) continues to stress, it has
been known for over a decade that around half of those who die in police custody
have some form of mental health problem.7 Shockingly, over half of all those found
dead in police custody had known mental health problems.8
20. A complete ban on the use of police cells as ‘places of safety’ is urgently needed.
Carrying unacceptable risks to mental and physical health, the detention of those
suffering mental health crisis in the severe and stigmatising setting of a police cell is
never appropriate.
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21. It is clear that nothing less than a real ban will work to safeguard those with mental
illness and mental disability. Despite guidance available to police officers which
repeats that detention in police stations must be exceptional, the practice continues.9
It remains the case that between a tenth and a quarter of all detentions under section
136 are in police cells.10 This is far from ‘exceptional’, and is deeply wrong.
22. Whilst there appears to be an average national decline in the use of police cells,
there remains shocking variation among police authorities. Some forces, for example,
appear to use police cells as ‘places of safety’ in between 53 and 69% of cases.11
And some forces have actually increased their use of police custody since 2015.
Indeed, some of the apparent decline in the use of police custody is in part a result of
a general reduction in the number of instances of police intervention under section
136, whichever kind of ‘place of safety’ is used. A ban will leave the authorities with
no option but to take individuals to appropriate medical care.
23. The length of time in which individuals are detained in custody is also unacceptable.
Studies in 2012 and 2013 found that the average period for which a person is
detained in police custody as a ‘place of safety’ was between 10.5 and 11 hours.12
Most worryingly, this amounted to an increase from the reported average in 2008 of
9.5 hours.13 10 and a half hours is far too long for a person suffering mental health
crisis to be spending without access to mental health treatment, much less sitting
alone in a police cell. These studies even suggest that individuals with mental illness
are kept in police custody more than 2 hours longer than criminal suspects – this
cannot be right.14
24. There have further been worries from the Care Quality Commission and others that
people are sometimes held under section 136 simply for want of beds in psychiatric
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hospitals.15 If true, this is a wholly inappropriate and likely unlawful use of the police’s
power to detain under section 136. Data summarised in a 2014 Government Review
suggested that 46.7% of Thames Valley Police’s uses of section 136, for example,
were motivated by the health service’s lack of capacity, or a refusal, to admit the
individual.16
25. An absolute ban is not a novel suggestion. Calls to stop police stations being used as
‘places of safety’ have been made for decades. A Government review in 1999
recommended a ban,17 as did the Government’s Bradley Report 10 years later.18 The
practice cannot continue.
26. Policing bodies – organisations representing those with the most professional
experience of section 136 – have been supportive of calls for an outright prohibition
as well. This is surely unsurprising, police officers being individually and institutionally
unequipped to deal with individuals suffering mental health crisis. In addition, the
detention of such individuals diverts significant resources from primary police
functions, given the supervision that they require.
27. The Police Federation, giving evidence to the Government’s 2014 Review,
recommended that police cells be prohibited from being used as ‘places of safety’,
stating:
“…when a person is in a mental health breakdown situation it is a health crisis
and as such should be attended by health practitioners as first responders
and not police officers. Trained health practitioners…have a far greater
chance of de-escalating the crisis to a point where the use of 136 powers may
not be required.”19
28. And as the Police Superintendents’ Association of England and Wales states in their
recent evidence to the Policing and Crime Public Bill Committee, “The Association
welcomes Clause 60, regarding the removal of a police station as a place of safety
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for a child; however, we would wish to have seen the use of a police station as a
place of safety removed entirely from the legislation.”20
29. As they forcefully argued, “Police officers are not medical professionals. Where
people are suspected to be mentally ill, then we believe that the last place they
should be detained is in a police station.” And they had the following to say as to the
Government’s proposals in the current Bill:
“We acknowledge that Section 136A (2) seeks to reduce further the use of
police stations as a place of safety for adults by enabling the Secretary of
State to introduce regulations that can specify the circumstances in which
adults may be detained at a police station, and how they are treated should
this situation arise. The danger here is that the ‘approved’ circumstances may
include those where an individual is resistant, aggressive or apparently under
the influence of alcohol or drugs. It is our view that it is in just such
circumstances as these where a health-based place of safety is actually a
safer place for an individual who is detained purely for a mental health
assessment.”
Liberty strongly supports calls for an end to the use of police cells as a ‘place of
safety’. We urge Peers to support the amended Clause 190 tabled by Baroness
Walmsley, Baroness Howe of Idlicote and Baroness Hamwee prohibiting the use
of police stations as ‘places of safety’ for the purposes of sections 135 and 136.

Amendment 191: A prohibition on the use of a person’s home as a place of safety
30. Clause 79 of the Policing and Crime Bill would amend the MHA to include, as a
‘place of safety’ (for the purposes of both sections 135 and 136), “a house, flat or
room where a person is living”, whether or not he or she is occupying the place, and
provided at least one of the other occupiers agrees.
31. Liberty believes that individuals facing mental health crisis should be given
immediate mental health treatment in an appropriate, therapeutic environment.
Awaiting medical professionals in a private home after being arrested by police

20
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cannot substitute for proper assessment, care, and treatment in a genuine medical
setting.
32. Indeed, for many, being detained by police in their home, whilst suffering mental
health crisis, is a frightening prospect. The home is a place of sanctuary and safety.
Police intervention will likely amount to a serious breach of the integrity and safety of
the private sphere.
33. In addition, there is a real risk that police will over-rely on the use of private homes as
‘places of safety’ for reasons of perceived necessity or convenience, where
appropriate medical facilities are available. At a time when much more must be done
to improve mental health outcomes for vulnerable people, such a change would
reverse gains made in providing real health-based places of safety.
34. In fact, the amendment would collapse the important distinction between section 135
and section 136. Given the paramount need to protect the integrity and privacy of a
person’s home, section 135 rightly requires that police can only enter with a warrant
and accompanied by a mental health professional. Section 136 requires no such
authorisation nor on-the-spot medical assistance. Rightly, therefore, it does not
permit an officer to enter a person’s home. To allow officers to use private homes as
places of safety risks undermining this crucial distinction.
35. The amendment is premised on what amounts to a false choice. It would be
unsurprising if many find detention at home to be preferable to detention in a police
cell, for example. But being detained at home is no solution. With no medical
professionals on hand, and outside any appropriate physical setting, a person’s
mental health can only deteriorate further, with potentially serious consequences.
They must instead assessment in an appropriate medical environment.
Liberty urges peers to support the new Clause tabled by Baroness Walmsley and
Baroness Hamwee to ensure that police cannot use private homes as ‘places of
safety’ for the purposes of section 136 of the MHA.

Amendment 192: Starting the detention clock
36. The time limit on detention in any ‘place of safety’ must begin to run at the
appropriate time. This is at the point at which the decision to detain is made, and no
other. Clause 80 of the current Bill proposes that time will begin to run when the
person arrives at the ‘place of safety’. This is inappropriate as a matter of law and
practice.
37. Any person is detained from the point at which the officer decides to detain them and
prohibits them from leaving his or her custody. Any person held by police will
experience their detention as occurring from that point onwards – even more so with
vulnerable individuals facing the authority of a constable entering their home or
intercepting them in public.
38. Moreover, the reasons for limiting police detention of those with mental illness apply
just as strongly to any period of detention imposed whilst in transit to a ‘place of
safety’. It cannot be right to detain people beyond what is appropriate and without
legal limits simply because they are detained ‘in transit’.
39. There is no reason to exclude this period of detention from the time limit – whatever
those time limits are. Clause 80 must be amended to provide that the time-limit
begins from the point at which the decision to detain is made.
Liberty urges Peers to support the amended Clause 192 tabled by Baroness
Walmsley and Baroness Hamwee to ensure that the time limit runs from the point
at which an individual is detained.

RESIDUAL GAPS IN THE BILL
40. Even with the above amendments, there would remain gaps in the Bill and in current
law. Below, we detail crucial areas in which further provision is necessary.
A more effective and appropriate time limit on detention under section 136
41. Even where a police cell is not used as a ‘place of safety’, there remains significant
concern about the use of section 136. Detention under section 136 still involves a
person’s arrest by police – it is treated as such for the purposes of the Police and

Criminal Evidence Act (PACE).21 They are then kept in police custody until a mental
health professional has assessed them and made arrangements for their treatment
and care.
42. Liberty believes that, as a bare minimum, police detention in any kind of ‘place of
safety’ must be used only exceptionally and subject to strong safeguards. It still
involves detention by police, wherever conducted – a scary, stigmatising experience
for those with mental illness. In particular, detention under section 136 in any ‘place
of safety’ still goes on for far too long to be acceptable. A more stringent time limit is
urgently required.
43. Clause 80 of the Policing and Crime Bill would reduce the permitted period of
detention in any ‘place of safety’ from 72 hours to 24 hours. Liberty welcomes the
Government’s willingness to strengthen this safeguard, but its proposals are not
enough. 24 hours remains far too long a period for individuals to be detained prior to
an assessment of their mental health, wherever they are detained. Worse still, the
proposals provide for the extension of detention for a further period of 12 hours.
44. There remains no justification for such a lengthy detention power. Individuals with
urgent mental health needs have just as much a right to acute and emergency
healthcare as anyone else. Were any other form of emergency healthcare provided
only within a window of 24 or 36 hours, it would rightly provoke a national outcry. To
suggest that individuals in mental health crisis can be detained whilst they wait for
services to become available is a discriminatory and arbitrary abuse of the power to
detain.
45. Liberty instead urges that the time-limit be brought down to 12 hours, with the
possibility of extending detention by up to 12 hours further on the authority of the
registered medical practitioner responsible for the person’s examination under the
MHA.
46. Where there are exceptional circumstances in which arrangements cannot be made
within the time permitted, an extension can be granted. But a 12-hour general time
limit will generate a strong incentive to improve the mental health treatment
individuals receive – something which all recognise is urgently required.
Greater participation of mental health professionals
21
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47. Liberty believes that it must be mental health professionals, and not police officers,
who identify and respond to mental health need in communities. Where police
intervene in response to threats of serious harm, it must only be with the assistance
of mental health professionals. Just as for those suffering physical illness, emergency
first-responders should be trained medical professionals, not police officers.
48. Clause 78(5) of the Policing and Crime Bill would require that constables “consult”,
where “practicable”, one of several different mental health professionals before
exercising their powers under section 136 MHA. This is something that the
Government’s own review into the topic recommended over two years ago in 2014.22
49. However, Liberty is seriously concerned that these basic requirements are not strong
enough to ensure that police interventions are appropriate and effective. The duty
thus far proposed is one of consultation which need only be discharged where
“practicable”.
50. Instead, the amendment must require that officers may only avoid their duty where
absolutely necessary in the interests of avoiding serious harm. No less serious
circumstances can permit an officer to avoid consulting with those who have
expertise in dealing with those with mental health needs.
51. This is especially important in light of the Government’s Clause 79 proposal that
police officers may decide that any location may be used as a ‘place of safety’ with
the agreement of the constable. These are precisely the matters on which police
officers must receive consultation from those with the training and expertise to
effectively and safely intervene.
The importance of Independent Mental Health Advocates
52. Independent Mental Heath Advocates (IMHAs) are available to provide independent
advocacy and advice to individuals subject to other powers in the MHA, such as
those liable to psychiatric detention or who have received community treatment
orders.23 Among other important functions, they help individuals obtain information
about their detention and/or treatment and support them in understanding what is
happening to them.
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53. Most importantly, IMHAs help the individual understand and enforce their rights.
However, individuals detained under sections 135 and 136 MHA do not have a right
to an IMHA.
54. Detention in any place of safety is just another feature of the mental health regime,
and one in which independent advocacy, advice, and assistance is most strongly
required. It is plainly unacceptable that individuals convicted of no crime, but
detained for their own safety, can be so treated without access to the independent
advocacy and assistance to which they would be entitled during other mental health
interventions.
55. This is even more troubling given that sections 135 and 136 can be used against
individuals who, as a result of mental illness or mental disability, lack capacity and
therefore cannot consent, object to, or even understand their detention. There is no
justification for these anomalies.
56. Liberty does not consider that the extension of the appropriate adult scheme – which
purports to offer protections to vulnerable children and adults in police custody – is
suitable, as this is just yet another extension of the criminal justice system into
mental heath provision rather than developing mental health specific responses.
Disclosure and Barring Service checks
57. For the purposes of PACE, a police intervention under sections 135 and 136 is
treated as an arrest. Moreover, any police involvement in taking a person to a place
of safety generates information held by police as to that person’s mental health
history, including the mere recording of a police intervention by way of sections 135
or 136.
58. The Disclosure and Barring Service (DBS) provides the system whereby an
individual’s criminal record may be checked and, where relevant, disclosed to
prospective employers. Ordinary DBS checks result in cautions and convictions
being revealed, where permitted. However, under Enhanced DBS checks, other
information held by police as to their involvement with that individual – what is known
as “soft intelligence” – may be disclosed as well, where the officer responsible
“reasonably believes” it to be “relevant” and that it “ought to be” disclosed.24
59. Police will hold information as to any arrests they conduct and any involvement they
have in taking a person to a ‘place of safety’ under sections 135 or 136. The mere
24
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fact of police intervention in response to a person’s mental health crisis is therefore
liable to be disclosed.25 The forced disclosure of what amounts to private health data
– revealing, for example, that they suffered a mental illness which required medical
assessment – is discriminatory and deeply wrong.
60. Liberty has campaigned for and brought legal challenges on behalf of those whose
records have unjustly barred them from employment, training, and volunteering
opportunities. In the case of P, for example, Liberty’s client committed two extremely
minor offences in 1999 whilst suffering from an undiagnosed mental illness. More
than 16 years later – when applying for voluntary positions in pursuit of a career as a
teaching assistant – she was required to disclose them. The High Court found that
these rules breached Article 8 of the Human Rights Act 1998, since it contained no
provision to disregard more than one minor, historic conviction where appropriate.26
61. It is even more important that section 136 detentions not be disclosed as part of DBS
checks. It amounts to both the enforced disclosure of private medical records and the
stigmatising of mental illness as an indicator of dangerousness, as if it amounts to an
offence in itself. This is a discriminatory invasion of privacy, and must stop.
62. Since August 2015, new guidelines have been in force requiring constables to only
disclose, as part of such checks, records that they “reasonably believe to be
relevant”.27 As to sections 135 and 136, the new guidelines provide that:
“The fact of detention under sections 135(1) or 136 of the Mental Health Act
1983 is unlikely, in itself, to be sufficient to justify disclosure. Sections 135(1)
and 136 provide the police with powers to remove a person to a place of
safety when the person is believed to be suffering from a mental disorder and
is in need of care or control. Such a detention under the Mental Health Act
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does not constitute a criminal investigation and should therefore be treated
with great caution when considering relevance for disclosure.”28
63. This change was called for after interventions from a number of groups, including
Members of Parliament such as Charles Walker, who stated:
“I am aware of a number of people who have had mental health problems and
have been detained for a short while. The police became involved, because
they took those individuals into detention or to hospital. They go for a job
perhaps as a counsellor or working in the charitable sector. They have a
clean record but under ‘Any other relevant information’ [as part of an
enhanced DBS check] the chief constable can say, ‘We are aware that this
person was detained for a mental health problem at this institution. We are
not aware that they are a threat to adults or children.’ That is that…I am afraid
that in our ultra risk-averse world, that is a career death sentence for those
people [sic]. We need to sort that out.”29
64. A Government-appointed Commission – as far back as 2008 – called for a complete
ban on the disclosure of a person’s detention under section 136 as part of DBS
checks. At the very least, it recommended the drawing up of new guidance to render
their disclosure truly exceptional.30
65. However, the new guidance does not properly address this serious problem. Further,
police officers are not mental health professionals, and there is nothing in the
guidelines to require them to seek the advice of such professionals before making a
decision as to the relevance of a person’s mental health. There is a real danger that
police will continue to disclose mental health records on the basis of false or
stereotyped assessments of the connection between criminality and mental health.
66. Information relating to criminal investigations may still be deemed relevant as part of
such checks. Where a person is processed through the criminal justice system,
information relevant to criminal matters may be disclosed as part of an enhanced
28

Home Office, Statutory Disclosure Guidance, August 2015, paragraph 37, available here:
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/452321/6_1155_HO_L
W_Stat_Dis_Guide-v3.pdf.
29
Quoted in Care Quality Commission, ‘Monitoring the Mental Health Act 2011/12’, 2013, available
here: http://www.cqc.org.uk/sites/default/files/documents/monitoring-the-mental-health-act-in-201112-full-report.pdf, p. 32.
30
Mental Health Act Commission, ‘Risk, Rights, Recovery: Twelfth Biennial Report 2005-2007’, 2008,
available here:
http://www.lemosandcrane.co.uk/bluesalmon/resources/Mental%20Health%20Act%20Commission%2
0-%20Risk,%20Rights,%20Recovery%20-%20Biennial%20Report,%202005-2007.pdf, para 2.149.

DBS check. However, the forced disclosure of an individual’s medical history is an
entirely different matter. The mere fact of a person’s detention under sections 135 or
136 cannot rightly be deemed relevant to such checks.
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